


















CASES 
_ARGUED AND. DETERMINED : 


4 ) IN THE 
f SUPREME COURT 
4 ; hak OF THE, — | 
STATE OF LOUISIANA: 
eR RI 
WESTERN DISTRICT, AUGUST TERM, 1819. West. District. 
; ~  Amguat, 1819. 
en a oe ind 
; : FuntTon’s HBIRS 
FULTON’S HEIRS vs. GRISWOLD. ve. 
GRiswoip. 1 
APppEAL from the court of the sixth district. The vendee 
moe 


Dersieny, J. delivered the opinion of the pre, ae can 
| court. This action is brought by the heirs and surety from the 
representatives of the late Alexander Fulton, to be ctl % 
| recover from William Griswold the first instal: = dnc 
ment of the price of some land by him purchas- — 
4 ed at the public sale of said Fulton’s estate. 
; t ? Griswold refuses payment on the’ ground that, 
“4... the land by him bought is claimed by other per- 
sons. The evidence, however, is. not that ac-. 
tions have actually been brought by such persons, 


but that they hold adverse titles, in consequeng 
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en. of which Griswold is exposed to be “evicted 
we~ On that evidence the district judge sonnel 
Fouror’s uxtns equitable that, before Griswold should be com:. 
Cxuwow. pelled to pay; his vendors should. make him seu! 4 : 
cure against evidion. From so much of his” 
decision as requires from them this security, | 
the heirs of Paltod havé apnéaledt> & . 4, 
Tt is a: provision of our code, originating in 
the ancient laws of the countrys. that ‘ when a 
purchasér is’ disquiteted i in his possession, by an 
action on mortgage “or any-other claim, he may 4 
suspendthe paYment of the price,’ until the sel. # 
ler has restored him to quiet possession, unless _ 5 
said seller prefers to give security.” But the 
disturbance ‘tidst be ‘an actual disturbance, not . 
an.anticipated one :. the danger of eviction must 4 
be that which arises from an actual suit, not — 
from'.a suit whieh may:-héreaftér be brought, y 
Domat on that question has gone farther, when 4B 
he said, “if before paynient, the buyer discove a 
ers that he’ iv'in. danger of eVictivn,” &c, Bat” 
the text of the Roman. law’ dees:.not' warrant : 
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PO ee Pe tt ee ‘ Be sc 5 — 





heaherceiintniumibmtempteah teal PORATED 2 ROB 6 Cc ca 
- arom one 


Syrpebecipint manele as ee en Te 
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i that interpretation ; the expressiéas are, « ante : 
sf practium solutum, dominii quacstione moti} 
Hi _ practinum emptor solvere non cogitur, nisi al 
Hi jessores, &c. Dominii quoestionee motu, means | 3 
iz net any discovery, of danger’ on’ the part ofthe aa 
4 buyer, but an. actual investigation’ of: beta | 
\ he 


| : 









"op rae eraun-oF LOUIE 


= ownership; and:is consonant with the provision 
| of our code, which gives this reniedy to'the pur-~ oom, 
chaser, quly incase6f, a distorbuace: by am.ac- Feanov'ss 
 ~ ton on & morigagt or 28} ther slainy ot op ememat <q 
| the Pediiol: \ xt-expreses: garages si os a ea 
UY ait, hyyothecaire, soit en | ars a 
| and_no- fersieen Ries ie law gitthorize .. 






































to him.the remedy. which hg x tine limited 
to the case of.actual distarbance phieg in 


5 before: payment, sag Pothior-invis contaagt of : : 
te anle, no. 3 if, she, buyer suffers no. disturb. ea 
tH ‘ance, he cannof require from the veudur. any = 
t security nec de is er 
: sack 
} 
) 





| 3 4 a bewaiiig 360, ., art. 85... 
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‘oféed, that’ the}ullzin nt of se dis Lie See 
: anindlled, serdedt: ’ ‘gil? 
appelittnt do recover | 


twelve hundred and fifty six dollar 
dee ten per caut ae 3 ote 


1849, auf gothaf it oS 3 
Baten Bare iy Pre 

or fab tie defendant, 

Vou. yur. 
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ae CASES*IN’ “THE'SUPREME ' or 


West: West: Disteét: yee fee ket se ig > iptayy Ee 
- ge. om — JOHNS & AL... 
ee mae 


‘Parr irbs 


ve. “Aba “rom the: Court of the sixth district, © 
Jouvsowtnan, ‘ eee’ ae 


: a ae “Martan, J: dertPerett thi opinion of the doi 
par’ of a cuc- Av Phillipey’ thé’ plafatiff’s brother, died tnt 


. person’ declar. tates Logving" a lage’ éstafe, real and person 
by oe ioe to"wiiteh a curator was appointed, who brou, 
_ go trig sttitmagainst the defendants, mone <3 
Jurisdiction, patti the! eea ipalierty of the’ éidiate. “ 

fom is Tacgre > During the War, the preseps plaintiff be 


feigment is aw alien eifeciy al praventell"from init , 
ee _— si raeisiogente’ Hs 


preeinias be inact as heirt of tiie cael 


‘ed¥aud they: were ncelirdingly admitted by a dex 
cree of that court; oféthe® stxttr of Vay. of ‘tha 
year, on which day, tf 

him: the“amount fb 


by the t be, coral ‘Ong the next Hbgerk. 
_entered « poo ethics on. ee re: 
Lok y ‘and erat curator appealed. from. the des 


cree of the. pe of roerge ie 


Rogers ang others as 


In June followi 
ommma intervened inthe app 





| “asian ‘ies lia insnaidtea sale mien nas 


 -prohatéss>and. decreed "PuilliisPthe théd*appel- 
Want, tévbe heit'of the fersoiial estite, Qt Rowers: a 
and others:the then @ppellees: to he hehe: of the oman at, 
Peake Temdays after, no appeal frown thie dé- 
. cision of the district court having asviyet ‘heen 
taken, - Rogers, for, Finselt and his 
whese- powe : : : 
-. Ghentof the ax 
‘the curator, against the pres@ht @efer 
- (gin Seplemben, 886sthe préiat. Slaiaifep- 
_ pealed from the judgmetnt of thé distyjot <i to 
this ; and in October; 1948 obtained ‘a judgment 
} reversing that of the district court, recognising 
Rogers and othersige’heirs of the real estate of 
the deceased, and declarin s higmto be heir-of:the 
hte real and fi efsonal. — “ihe 
| forse ow of pet. of the, aoe nes 
chase; by them. There we 


ai gga 
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omnes fan. ment | wepagfully, while the persons: to wh 


: ote tenth Hare one vl rs woe 








— Disc appeat had been taken, after-the time bade 
7 ed, within whicks a suspgnsive appeal could: ha 
Parrots heen takeg cannot:be said to have made 












they paid might have comple gyn me 
legal micane. | , 


ae 
Tt Seas ordered, nding ged and d 
creed, ! aig eon ay atrict court 


a ‘ for - pia doen for’ 
deteann sit Nibbana ieaitceeen 

by DAT I TORNADLL & bs eo 
Gao camuot be  preeas from The & polis: int gi strict. ‘ 4 
eo naneasnle onthe neoynird 
we rset me ate et 


Were contract- 


not ther ome pay: 2 shin d 


yates “ie ae ate 
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of ee plaineif "6 book k@epeny’ : vd . 


when the 
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spe bought tiff to said . 

ae Pegs be c : bs 










OP "THE STATE OF LOUISIANA. 


Jats were for goods delivered iit the witness? wes, mst 
FB sabsence, :although those charged in’ done nd 
them were goods‘ contract! for"in his pre- Dew wont 
) setide, There wie also in’ the acedunt acharge Peres 
BBE M0 for interest, which egy witinle de-* 
posed was due, according to the custom of met’ 
Chants in the paristi of Rapides,: MB od 
"Phe defendants’ counsel urged that ite 
‘had been orroneouely given for. the . “suit 
“these three items: there being no legal 
in‘ support of the. typ first, and theJatter having 
been allowed. agaist the ptoviklgg of Mle ating, 
Civ. Code, M08, art. ,’and te decision if this” 
court iw the case wi Caveligr § al. vi, Colta’e 
heirs, 8 Martin, 188: = Rg 


ert, | 


} ippear'te'b nent 
; So iarar as ease ob te 
a ? evidence that he was eimesenaaly” vii 





Seal that the,judgmenti:be:, ps Bot: 
and reversed, andethat - the, plaintiff do: eCOVE an 
the sun of ge. thousand six podyed and | twee ae 
~-tyssixt d. fifty-one..cents, (the balangg 
| appearing..to-be due,.after, a.¢lednetion, @ 2 
three, iterks excepted.) to), with. »lega egal, inter est, 
from ghis dates-apd, costs, in the, distrigt c« 
tape in” ‘this ab en Pal 


apy. proceedin bs a : 
a ihc ya ere A 





/ ORUPHESTATE OF LOUISIANA 
|. 2d Onithe! 466th ‘of Maivehy #946) Funiilo Rio 
_  andothers whom he: ‘reptédénted, ‘were’ ad it 
;~ ted: by-the coart-of probates, as heirs tothe es- 
) tate, but, on: the: succeeding: day, the-compior p=" 
 pealed, »érom .the ‘decvision:ef: the: court :of .pro- 
| ‘bates in this respect, to the. ‘districtieoart.- Ja 
| June following, ‘thé plaintiff intervened, ‘as —S 
party appellant, iat’ the district: coum, who, on’ 
the: 25th of that month, reversed the: judgment — 
ef thé court of prebates, -adiid decreedsthat>the » 
a _ said, Thomas. Phillips, the thegiappellaft; “Be. 
received as heir at Jaweof the late AwPhillips, 
"a8 tothe moveable, effects which: eres of thé. 
) said A. Phillips-at,the “time. ofehis. a am ahd 
-  as-to‘the iamioveabls was thet. . 
s ‘ ofthe said Ax! rae g : Jaines 
Rogers and*@#he? ye eh dni 
atid eyed Jan ghetn: 
' eachivof Witm Ne *tihg @ 
/ _ themselves sha” 4 
| 80 admittell. ag te 
| it paapessidin’ ohahé's 
cacll, of thems, : ther 


ready bie thartncovesia 
the! shares. of (WakeMed: th 
| ahare they take shiBtafridi eq 
: Ea Jol yan ae as 





a: thteef thereunto sie tnd i by 
ee "said heirs, each: einai aitathe 
share, and. that the curator be dismissed from tia 
adminiagration and curatorship of said extant 
- From this judguent Philfips eppealed, on thi 
7th of September following, to this court, whi 
in October last, reversed ityand decreed: tli 
pa Wikdloootnhay rani nad persia heh e a’ 
tin, 700. . a § 
‘He thee bronght de preeent wtih, ioe 1 2 
Micoved thp amgyut of tue part of personal - 
pert ofthe estate, bought by: the defendant) 
for whigh: the curator, baci judgment in 1840, 
The defendaht zesisted: his claim,-em the. ground) 
bert aay 30 amgyytof thequdgment to 
tea 106. , Chie’ 
ens al Sto, aigif! epnt nat’ 





* “OF THE SPATE OF LOCIRTANA. ; oe 
ore present rn ace See 
5 Be by. thé same jadzmeut: Rogers. was. then 
 qvithout' capacity: to een: the. womeopwe ; 
_ then defendant, ee: ty 
"> ‘lit sis further: urgéd, that the sanded no 
Be right to.appeal from. the judgment of:the ‘court 
_ of probates, which, had admittéd Rogers and 
i” his co-heirs;as*heirs to the.real and personal 
. estate of the deceased; and finally that the judg. 
_ ment, of the district, court decrees to the present 
2.” plaintiff the real estate, after the claims against 
it are paid, : 
|. -’ Afthe curator chad aight appeal, the then =... 
+) appellees, Rogers and others, might have plead- =. © 
» »ed this, matter and obtained the dismissal ofthe ~ 
| appeal ; but they, jeined issue with, im,"plead- — 
| ing only ‘that there was no erroydn the ju vie. : 
>. ment, and as they. would, have had the benefit | 
“7 of.the decision of the district cours, ifthe judg 
‘¢@ - ment of the court of probates —r ss ef 
they must be concluded by its wed a 
-  The., district cgurt,: after, Re 
* ment ‘of the. court. of probatess po. 9g 3 then 
/appellang aud presgat_plaintiffand, appellee to : 
be heir. of the: personal, estate of the. deceased, 4 
| and. Rogers and. his. co-heirs to. be. heire.of the, 
real, The we ni perma vt : 


4 oh i fie 6. 4 Si 


th 





‘CASES IN THE. SUPREME, COURT — 
| soon ment-are: not those of the then contending, pa 
“ties, Phillipa.on the one part, and Rogers 
peste othersy on the,.other, in. relation, to each ¢ 
imme but the respective shares of Rogers and his. ¢ 0 
~ heirs:amoug: themselves. (It appears to us thal. 
the: jndgmenopposiad from is. perfectly correct, 


ill iesabeaaedest adjudged and decry 
it be affirned with costs... . of 


“Baldwin for the plaintiff, Scott for the doen 
eee eS Eat 
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cpaee* <) SOF ae ote 


CURTIS ws. MUSE § AL. 


Tha tract of ‘Apondt from the court of The aixth atric q 


Si orthe =; 
lake,” be. sold / ipbedmon bpd» ycladj dae the opinion of th 


: neg the court, John Cartis, the appellant, is the ows 


Lath fase abe: ‘tractof land,-of uineteey hundred arpens, it > 
a uaa saat or about the centre of which is--situated:# trae 
rts i ny ed of: one bundred arpens, sold by: his: vendors to 


than ten acres, 44.4) appellees. . 'The\expressions’in the sale ¢ 


running two | 


ighages meen this’ last’ tract. are, “that it,is situate and lyin 


es, toinclude 


pipe ag on the south-west side of the’ lake, it the tract.o 
more thana air laud Containing two thousand arpens, bounded 


ion of 
te got an ow one side by the bayou Castory and frontng 
improves the bayou Jean. D’JSéan.” “It dues not appear that 


* 





“op THE ore OF LOUISIANA. » 


2 thie denet of one:-huniired -arpens ever vas: meas A 
- gared ont. and located by the vendors to! thé ap-; - 
“Bovaa but - the: pppeliéesy: under the descrip: Cvves 
& tion given in the deed of ‘sdley causedit: ta. be, Mess Sal 
located. so as te have its frodt dn the south Westiground, he wil 7 
b <idevof the lake./Phe difteulty: Bétwebmthetierarm) 
|. patties is: this : the appellant-couténds hat atte cote 
q -opghbte be locited ina square forms therappeby essa i 
© Jeesiimaintain that theetaaner in a : 
[> Tiave locdtedit is: more equitable; beeatise it gives ~. 
| themes 5 stecoetonepranhd stiere' of gd6d “and ba * 
ee land: « sina) oacpt gaat a 
lw aicontest of this nature the first thing 16 €x4 
1 amine is, whether the deseription given ‘inthe’. 
pH of sale is sufficiently certain to fhe the’eitae 
\ ation ofthe land for if itis, there!isno oeedktony 
. for atiy mena fats the cassia circumstances of 
ihe exse: 03-3 wat oo 
| “Wie land is eaid'to'He on the seamen 
+ Of thedake; we take that to'signify that*# hae 
a its front on that side. Now, ari Roe, 
plans: ‘exhibited, and made a part of the eu . or 
the iength of that side falls far short of the ike ten, ‘< 
arpens front, which ‘a location of one hundred 
) atgetis'in a squire form’ would call'fory* Stel a 
¥ location then would not be conformable: tothe 
expressions of the sale. But taking the whole . 
length of the south-west side of the lake for the > 
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ma Distt + front: of the:tract’in question, and a re) 
ae Nc * pendicular lines.on each,end till they include 
_— superficies.of one hundred arpens, is evi ently, 
Musx& a the location intended by the deed ;: and that ig 
the location which the appellees have caused:tol 7 
. beimade.. If we:add: to this that the location; " 
insisted on-by the appellant, would-give to the 7) ° 
appellees’nothing but pine hills and. swamp 
and that, if left as already: surveyed, it » ss 
- them, a proportionablé. share. of good land ; ti 3 
* we farther take into consideration that-one of th “ 
appellees has buiit, since more than two ye 
a.saw-mill on the bayou which bounds that track. a 
of land behind; and that more than one year was) ad) | 
suffered to elapse before. the appellant comp 
ed. of,any trespass; we, will be more and m 
‘confirmed . in; the opinion, that the location, : 
made by the appellees, is not only conformable. 
to the deed of sale, but agreeable to ate a | 
money of the. a. : o 


ag 
a. 


“hy 7 


sa gg thiat the jndgmeat of the district court 
bane eh with costs. , 


Baldwin, for the Pini, ‘Witeon for or tie 
defendants. Py ey 
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